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DETAILED ACTION 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 57-80 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

The term "trumpetlike" in claims 57-80 is a relative term which renders the 
claim indefinite. The term "trumpetlike" is not defined by the claim, the 
specification does not provide a standard for ascertaining the requisite degree, 
and one of ordinary skill in the art would not be reasonably apprised of the scope 
of the invention. It is unclear if the term "trumpetlike" is to be used 
interchangeably with a term such as "flaring" or "conical" or any other such term 
that suggests a continuously increasing diameter. It is unclear what types of 
shapes are "trumpetlike" in configuration. 

The term "large" in claim 73 is a relative term which renders the claim 
indefinite. The term "large" is not defined by the claim, the specification does not 
provide a standard for ascertaining the requisite degree, and one of ordinary skill 
in the art would not be reasonably apprised of the scope of the invention. Those 
of ordinary skill in the art would have differing views on what size pore diameters 
are considered "large." The specification offers little guidance on what degree of 
porosity is considered "large." 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

1 ) Claims 57, 67 and 78 are rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Ramm (DE 19526533) - see provided English language 
translation. 

Ramm discloses an apparatus for exposing a culture to a gaseous 
medium comprising a housing for holding a cell culture (Figure 1 :6). The housing 
includes an upper cover part (Figure 1 :1 ) and a lower base part (Figure 1 :4). A 
flow duct (Figure 1 :3) comprising an outflow opening is disposed above the 
surface of the culture. The fourth full paragraph on page 3 of the English 
translation indicates that the outflow opening of the flow duct is conical in shape. 
This conical configuration is considered to be "trumpetlike" in shape. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 
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The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 
148 USPQ 459 (1966), that are applied for establishing a background for 
determining obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at 
issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering 

patentability of the claims under 35 U.S.C. 1 03(a), the examiner presumes that 

the subject matter of the various claims was commonly owned at the time any 

inventions covered therein were made absent any evidence to the contrary. 

Applicant is advised of the obligation under 37 CFR 1 .56 to point out the inventor 

and invention dates of each claim that was not commonly owned at the time a 

later invention was made in order for the examiner to consider the applicability of 

35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 

U.S.C. 103(a). 

2) Claims 71 , 79 and 80 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Ramm (DE 19526533) - see provided English language 
translation. 

Ramm discloses the apparatus as previously described above. Ramm, 
however, does not expressly indicate that the means for inducing air flow through 
the cell culture chamber is a suction device. 
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At the time of the invention, it would have been obvious to ensure that a 
suction device was used to move gases through the flow duct disclosed by 
Ramm. Suction means are functionally equivalent to other pumping devices in 
that each are known in the art as effective mechanisms capable of delivering air 
to a cell culture. Suction means provide the same services as other pumping 
systems, and are considered to be well known and implemented in the art. 

3) Claims 57-69 and 71 -80 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Jacoby (WO 0170927) - see provided English language 
translation in view of Paap (GB 1294466). 

With respect to claims 57, 71 , 78, 79 and 80, Jacoby discloses an 
apparatus and method for exposing a culture to a gaseous medium. Jacoby 
teaches that a housing having a top part and a bottom part is used to house a 
culture, and that a flow duct (Figure 2:40) is used to direct a flow of gaseous 
medium to the culture within the housing. The flow duct is disposed above the 
surface of the culture (Figure 2:23). This is taught on pages 2-4 and 8 of the 
English translation. A suction port (Figure 2:44) is used to draw gas through the 
flow duct and into the culture medium, and a second flow line (figure 2:39) is 
used to draw gaseous medium away from the culture medium. Jacoby, however, 
does not expressly state that the outflow opening of the flow duct is shaped in a 
trumpetlike configuration. 

Paap discloses an apparatus for delivering a gas to a cell culture 
comprising a housing (Figure 1:12) and a flow duct (Figure 1:13) that includes an 
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outflow opening (figure 1 :16) formed in a trumpetlike configuration. This is 
disclosed in columns 6 and 7. 

Jacoby and Paap are analogous art because they are from the same field 
of endeavor regarding cell culture gas delivery devices. 

At the time of the invention, it would have been obvious to alter the shape 
of the flow duct outlet opening disclosed by Jacoby in order to create a 
trumpetlike configuration. Paap teaches that the trumpetlike shape allows for 
effective aeration of a culture medium provided in a fluid. Alteration of the 
configuration of Jacoby's flow duct outlet represents a simple change in shape 
that would require only minor structural alterations that could be completed in a 
predictable manner. Using the teachings of Paap as a guide, it would have been 
obvious to alter Jacoby's outflow openings so that they flare outwardly at the 
ends. 

With respect to claims 58 and 72, Jacoby and Paap disclose the 
apparatus set forth in claims 57 and 71 as set forth in the 35 U.S.C. 103 rejection 
above. Paap additionally teaches that the inner surface of the outflow opening is 
hyperboloid-shaped and rotationally symmetrical. 

With respect to claims 59 and 61, Jacoby and Paap disclose the 
apparatus set forth in claim 57 as set forth in the 35 U.S.C. 103 rejection above. 
Figure 2 of Jacoby and Figure 1 of Paap each depict embodiments in which the 
housing comprises a wall enclosing a recess to receive a culture container 
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having an inner sidewalk In the Jacoby Figures, the annular gap between the 
inside sidewall and the rim of the outflow opening is shown as being less than the 
cross sectional area of the outflow opening. In the Paap Figures, the annular 
gap between the inside sidewall and the rim of the outflow opening is shown as 
being greater than the cross sectional area of the outflow opening. 

With respect to claim 60, Jacoby and Paap disclose the apparatus set 
forth in claim 57 as set forth in the 35 U.S.C. 103 rejection above. Jacoby further 
states that the outflow opening is configured to be spaced a separation distance 
from the surface of the culture using selectively adjusting means. Figure 1 of 
Jacoby indicates that the gaseous flow ducts (40) are arranged vertically above 
the cell culture surfaces (22) on adjustable spindles (26). See page 7 of the 
English translation. 

With respect to claim 62, Jacoby and Paap disclose the apparatus set 
forth in claim 57 as set forth in the 35 U.S.C. 103 rejection above. As mentioned 
above, a vacuum port (Figure 2:39) is in fluid communication with the cell culture 
in order to encourage the flow of gases through the cell culture from the flow 
duct. 

With respect to claim 63, Jacoby and Paap disclose the apparatus set 
forth in claim 62 as set forth in the 35 U.S.C. 103 rejection above. Jacoby 
additionally indicates a bore extending into the housing to the chamber is 
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provided such that the flow duct is positioned at least partially within the bore. 
Page 9 of the translation indicates that an airtight seal is formed between the flow 
duct and the bore wall, thus dividing the bore into upstream and downstream 
portions. The vacuum line comprises a plurality of passages through the annular 
orifice fluidly communicating the upstream and downstream bore portions. 

With respect to claim 64, Jacoby and Paap disclose the apparatus set 
forth in claim 63 as set forth in the 35 U.S.C. 103 rejection above. Jacoby 
additionally discloses the use of several flow deriving pipes (Figure 2:42) that are 
slipped over the flow ducts in order to form a plurality of annular orifices. The 
suction generated can be adjusted by changing the thicknesses of each flow 
deriving pipe. 

With respect to claim 65, Jacoby and Paap disclose the apparatus set 
forth in claim 57 as set forth in the 35 U.S.C. 103 rejection above. Paap teaches 
in column 8, line 1 18 to column 9, line 4 that a heat exchange device is used to 
regulate the temperature of gaseous medium discharged from the flow duct. 

With respect to claim 66, Jacoby and Paap disclose the apparatus set 
forth in claim 57 as set forth in the 35 U.S.C. 103 rejection above. Figure 2 of 
Jacoby indicates that a plurality of chambers and corresponding flow ducts are 
provided. Each flow duct is configured with a suction fitting and a supply of 
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gaseous medium. Paap likewise suggests processing multiple cell cultures in 
parallel using a plurality of chambers and flow ducts in column 5, lines 2-1 0. 

With respect to claims 68 and 69, Jacoby and Paap disclose the 
apparatus set forth in claim 67 as set forth in the 35 U.S.C. 103 rejection above. 
Jacoby further states on pages 6 and 7 of the provided translation that means 
are provided for submersing the cell culture in a liquid medium. 

With respect to claims 74-77, Jacoby and Paap disclose the apparatus set 
forth in claim 71 as set forth in the 35 U.S.C. 103 rejection above. Jacoby 
discloses that the flow duct arrangement comprises a plurality of branch lines 
(Figure 3:40) each in communication with the suction opening through a guide 
section (Figure 3:34). The guide section represents a common plenum shared 
by each flow duct branch line, and therefore serves to divide the air flow into a 
plurality of flow paths. 

4) Claim 70 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Jacoby (WO 0170927) - see provided English language translation in view of 
Paap (GB 1294466) as applied to claim 67, and further in view of Shin (US 
7169355). 

Jacoby and Paap disclose the apparatus set forth in claim 67 as set forth 
in the 35 U.S.C. 103 rejection above, however do not expressly state that an 
ejection apparatus is provided for ejecting the container. 
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Shin discloses a microtiter plate housing comprising a plurality of 
chambers for accommodating a biological sample. An ejection means in the 
form of a spring (Figure 7:50) is provided for removing the housing. This is 
disclosed in column 2, lines 43-50. 

Jacoby and Shin are analogous art because they are from the same field 
of endeavor regarding housing comprising a plurality of chambers adapted to 
accommodate a biological sample. 

At the time of the invention, it would have been obvious to provide the 
Jacoby device with an ejection means capable of removing the container in the 
recess. Shin states that spring ejection systems are known in the art as a helpful 
means by which to remove individual chamber wells from an outer housing. The 
ejection system of Shin would have been beneficial if incorporated into Jacoby's 
system because it would have allowed for the removal of individual cell culture 
chambers without excessive manual manipulation. 

5) Claim 73 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Jacoby (WO 0170927) - see provided English language translation in view of 
Paap (GB 1294466) as applied to claim 67, and further in view of Curtis (US 
6245555). 

Jacoby and Paap disclose the apparatus set forth in claim 71 as set forth 
in the 35 U.S.C. 103 rejection above, however do not expressly state that a 
porous foamed material is used to cover the suction opening. 
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Curtis discloses a chamber (Figure 1:20) for culturing cells that comprises 
a flow duct (Figure 1 :50) for introducing gases to the chamber volume. Curtis 
teaches in column 5, line 66 to column 6, line 10 that a porous filter is used to 
filter the gas before it is moved through the flow duct. 

Jacoby and Curtis are analogous art because they are from the same field 
of endeavor regarding the delivery of gaseous mediums to cell culture systems. 

At the time of the invention, it would have been obvious to add a porous 
filter to the gas introduction system disclosed by Jacoby. Curtis teaches that 
filters are well known in the art and beneficial for inhibiting the introduction of 
foreign contaminants into the system. Foam is considered to be a common filter 
construction material. 

Conclusion 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to NATHAN A. BOWERS whose telephone 
number is (571 )272-861 3. The examiner can normally be reached on Monday- 
Friday 7 AM to 4 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Jill Warden can be reached on (571) 272-1267. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 

/William H. Beisner/ 

Primary Examiner, Art Unit 1797 

/Nathan A Bowers/ 
Examiner, Art Unit 1797 



